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IN THIS ISSUE 


Contributors and Articles 


GOVERNOR LeEvERETT SALTONSTALL of Massachusetts is 
the author of “State Planning for the Post-War Era” 
(page 287). This article is based on an address by 
Governor Saltonstall to the Seventeenth Annual Meet- 
ing of the New England Council which was held in Bos- 
ton last month. The Massachusetts Governor points out 
that the States have a vitally important role to fulfill in 
planning and carrying out projects to ease the shock of 
transition from war economy to peacetime economy. He 
expresses his belief that with proper planning and ade- 
quate preparation, it is possible to avert a serious post- 
war depression. To aid in this task, the Commonwealth 
of Massachusetts has established the Committee on 
Post-Defense Adjustments. 


Ambrose Futter, Attorney-Consultant of the American 
Municipal Association, discusses the recent decisions of 
the Supreme Court in the Alabama sales tax cases in 
“Court Throws Light on a Dark Practice” (page 289). 
Mr. Fuller outlines the developments which brought 
these cases to the supreme Court and examines the 
Court’s reasoning on the crucial points at issue. He pays 
particular attention to the background. of the arguments 
presented by the Department of Justice. In these argu- 
ments he sees an attempt to develop and strengthen legal 
theories which would permit the Federal Government to 
tax income from state and local securities. 


Harry J. Dworkin, member of the Ohio General As- 
sembly from Cuyahoga County, suggests improvements 
in the current process by which claims against state 
governments are handled, in his article, “The Immo- 
rality of Moral Claims” (page 291). Representative 
Dworkin traces the development of the “moral claims” 
practice from its historic origins to the present time. 
He points out that although state legislatures have been 
reluctant to extend liability to the States themselves, 
they have been inclined to subject cities, counties, and 
other subdivisions of the States to the regular legal 
processes of the courts. It is perhaps well to point out 
here that the present system for handling claims against 
the State in Ohio, for which Mr. Dworkin suggests 
improvements, is considered by many authorities to be 
well in advance of practices in many other States. 


“State TAx REVENUES IN 1941” (page 293) discusses 
state tax collections and the principal sources from 
which they were derived during the past year. Material 
for this article was drawn from a preliminary report of 
the Division of State and Local Government of the 


Census Bureau which was published recently under the 
title State Tax Collections: 1941. The article is supple- 


mented by a table, “Sources of State Tax Revenues: 
1941,” on the inside back cover of this issue. 


Next Month 


THe JANUARY, 1942, issue of STATE GOVERNMENT will 
feature a series of articles presenting a comprehensive 
view of the major non-military aspects of the national 
defense program, as seen from the vantage point occu- 
pied by the chiefs of the principal defense agencies jn 
Washington. The over-all view of these activities and 
programs at the state level will be presented in the lead- 
ing article by Governor Harold E. Stassen of Minne- 
sota, President of the Council of State Governments and 
Chairman of the Executive Committee of the Gover- 
nors’ Conference. Scheduled for publication in the 
January issue, but subject to revision because of the 
extraordinary conditions of the war situation, are 
articles by the following authorities on these topics: 
Harold E. Stassen, Governor of Minnesota—State 
Participation in the National Defense Program 

William S. Knudsen, Director General, Office of Pro- 

duction Management—Production 
Leon P. Henderson, Administrator, Office of Price 
Administration—Price Administration 

Paul V. McNutt, Federal Security Administrator and 
Director, Office of Defense Health and Welfare 
Services—Defense Health and Welfare 

Fiorello H. LaGuardia, Mayor of New York and Di- 

rector, Office of Civilian Defense—Civilian Defense 

Francis Biddle, Attorney General, United States De- 

partment of Justice—Law Enforcement. 

These articles will discuss the problems, activities, 
and progress in the fields indicated above. It is expected 
that the discussions will take up some of the problems 
of transferring these services from a defense to a war- 


time basis. 


On the Cover 


THe CHART ON THE Cover of STATE GOVERNMENT 
shows the division of governmental revenue as between 
national, state, and local governments in the United 
States, Australia, Canada, and Great Britain in 1930, 
1935, and 1940. It is significant that only in the United 
States has the share collected by the States increased 
appreciably during this period. The article “State Tax 
Revenues in 1941” (page 293), and the table which 
appears on the inside back cover, point out the principal 
sources from which the States have been able to in- 
crease their share of the total taxes collected by all 
areas of government. The chart was prepared by the 
Federation of Tax Administrators and is reproduced 
with the permission of the Federation. 
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The Task Before Us— 


S A NATION of free men we are engaged in a great 
effort to build our defenses against those who 
threaten our way of life; those who would crush 


decency and humanity under the dictator’s heel. 


The task before us is not easy. Success will come only 
through the use of all our energies and all of our resources. 
We must realize now that building for defense means more 
than peak production in a portion of our industries. It 
means spreading the work equitably, efficiently and quickly 
throughout our entire economic structure. It means the 
production in tens of thousands of factories of the “‘bits and 
pieces”’ so vital to defense. It means certain hardships and 
sacrifices. We have borne them before in times of stress. 


We shall do so again. 


. . . » Nothing is today of greater importance than the 
common defense. Let us apply ourselves to its problems 
with a determination to let nothing stand in the way of 


prompt SuCCeSS. ... 


FRANKLIN D. ROOSEVELT 
In a letter to the New England Council 
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State Planning for the Post-War Era 


Massachusetts Establishes Committee on Post-Defense 


Readjustment to Plan the Transition from War to Peace 


By Leverett SALTONSTALL 


Governor of Massachusetts 


oy oF the most impressive sights I have 
ever seen was the recent launching of the 
battleship Massachusetts at Quincy. This great 
ship was put together in Massachusetts, but it rep- 
resents the materials, the skills, and the labor of 
many States. Workers in the shipyards and fac- 
tories of Massachusetts are on the job around the 
clock, turning out parts of ships, tanks, planes, 
and all sorts of weapons and equipment. 

But all this increasing activity and the growing 
peril which calls it forth, makes us keenly aware 
of the presence of another problem. The most dif- 
ficult economic and social questions will come, in 
my opinion, when we face readjustment to our 
normal peacetime life. 

At that time defense jobs will have been con- 
cluded. Peacetime jobs will not have been fully 
established. The need of providing social security 
will increase in the stress of economic conditions 
that follow this crisis and its mushroom growth 
of man-power and machine-power. In dealing with 
our present needs we must always have a clear 
eye spot-lighted on the possible greater demands 
of the future. 

Even though the most pressing job at present 
is speeding up production of defense materials 
and strengthening our armed forces, it is impera- 
tive to begin right now planning for the drastic re- 
adjustments which must be made after the war. 
Knowledge that careful plans are being laid for 
the future will have an important bearing on de- 
fense work itself because there is nothing like con- 
fidence of security for strengthening morale. ‘Thus 
renewed energy is it. tilled in war-time production. 

After a long period of preliminary study, the 
Commonwealth of Massachusetts has created a 
Post-Defense Readjustment Committee to lay the 
groundwork in Massachusetts for meeting these 
problems which are bound to arise when the boom 
of defense production ends. 

This committee is composed of 32 men and 
women. They are economists, manufacturers, 


workers, farmers, bankers, planning experts and 
leaders in other key fields. They will work in close 
co-ordination with the Committee on Public 
Safety, the Committee for Industrial Defense, and 
the Public Work Reserve Committee. 

Professor Melvin T. Copeland of the Harvard 
Business School is Chairman of the new group. 
The bulk of the technical work, it is expected, 
will be performed by volunteer experts, whose 
services are being made available by several of our 
great educational institutions, together with all the 
material facilities which they can afford. 

During the past year many businessmen and 
labor leaders in Massachusetts have expressed the 
fear that the present defense effort will be followed 
by a serious business slump with widespread un- 
employment. They point to the building up of 
large aggregations of workers in such industries 
as machine tools and shipbuilding, and envisage 
the need for extensive readjustment among such 
groups after the present emergency is over. 

I do not myself share the view that a post-war 
business depression is inevitable, especially if we 
begin now to take thought on ways and means of 
meeting the problem when it arises. 

Modern war is essentially industrial war. The 
plain necessity of today is that we must out- 
produce Hitler and his satellites; and Hitler, with 
a seven-year start, is spending on armament an 
estimated $3,000,000,000 a month against our 
current figure of $1,250,000,000 a month. These 
ligures are a rough measure of the extent to which 
we shall find it necessary to transfer labor, pro- 
ductive facilities, and management from normal 
peacetime paths to defense work. No one can 
doubt that the resulting industrial dislocation 


during such a period of “lean economy” will be - 


large and that the subsequent difficulties of read- 


justment will be substantial. We must begin now, 


simultaneously with increasing our defense effort, 
to look realistically at these post-war problems. 
One of the first tasks is to plan for the creation 
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of jobs in private industry when factories return 
to a peacetime basis ; to keep alive and to stimulate 
the initiative and courage of individuals. 

Looking ahead, therefore, and discounting the 
impact of the future, we must do our utmost to 
plan an industrial reserve of jobs and a civic re- 
serve of security. Every one of us must have not 
only a financial reserve, but a reserve of ideas and 
plans on which we may immediately proceed to 
work when our present emergency objectives are 
accomplished. 


IMPORTANCE OF STATE PLANNING 


Planning to meet such problems is an important 
field of activity for the individual States. During 
the period of emergency the actual defense effort 
and the necessary industrial shifts must, of course, 
be principally directed from Washington. But in 
the subsequent period it will be particularly im- 
portant for individual States and communities to 
take the initiative in accomplishing readjustment 
to more normal ways of life. If we seek to lay all 
these burdens on the Federal Government at the 
end of the emergency, the danger is grave that con- 
tinued policies of federal spending will indefinitely 
defer the attainment of a balanced budget. Under 
such circumstances, the danger of inflation, about 
which so much apprehension is currently being 
expressed, will be enormously greater than it is 
now. 

Another problem is to provide for assistance, 
maintenance, and care, under our democratic sys- 
tem of government, for those for whom there will 
be no jobs and for those who are unemployable. 
In this connection I wish to issue a serious warn- 
ing. Word has come from Washington that the 
administration is planning to press for legislation 
that would have the Federal Government take over 
the Unemployment Compensation and [Employ- 
ment Services of the States. The New England 
States, and many other States, have done a good 
job in handling this difficult work. It is essentially 
a local function, run much better close at hand 
than by a distant bureaucracy. We who deal with 
this work efficiently do not want our $100,000,000 
trust fund lost in a federalized pool. We do not 
want to discourage our own citizens from use of 
the initiative and individual effort which is the 
basis of all our success in both private and public 
affairs. I commend to you the closest study of this 
situation and urge preparation for opposing such 
legislation as may prove detrimental, as it now 
appears to be. The initiative for all such planning 

} 


should come from us, the people. If all planning 
and initiative is taken by the Federal Government, 
then we cease to live our American way of life 
as we now know it. 

To make such a program for future work ef- 
fective, we must maintain a sound, stable govern- 
ment. We must make no promises of assistance to 
those of our citizens who need such assistance 
which we cannot carry out. Confidence in the in- 
tegrity of our free government is the essence of 
our social security. 

Undertaking the program now is in line with 
the suggestion of the National Resources Planning 
Board, which forcefufy sums up the need by 
saying : 

“The real problems of war never arise until af- 
ter a war is over. \When this war is won, we can 
lose everything we are arming to defend, if, in 
the transition to peace, we slip back to a low na- 
tional income with its inevitable unemployment, 
suffering, chaos, and loss of freedom. To discover 
ways and to work out the plans for shifting from 
full employment for defense to full employment 
for peace is a matter of outstanding public con- 
cern.” 

Therefore, Massachusetts is beginning now to 
plan for the post-defense period. I am confident 
that those of us in New [England can work to- 
gether, and with the States of other regions, to 
great advantage in seeking this common goal. The 
State has made a beginning, but success will de- 
pend upon the customary initiative and individual 
effort of the people and their leaders in every walk 
of life. 


NEW SERVICE FOR READERS 


During the coming year, STATE GOVERNMENT 
will publish from time to time a new department 
under the title of “Keeping Up With the States.” 
This section will serve as a continuous supplement 
to the 1941-42 Book of the States, which was 
published this year by the Council of State Gov- 
ernments. lor the convenience of those who wish 
to note changes in their copies of The Book of the 
States, reference will be made to the page and 
line in which each correction should be made. 
Changes in important legislative and administra- 
tive positions, in administrative and legislative 
organization, and in other aspects of state govern- 
ment covered in 7he Book of the States will be 
reported as information becomes available. The 
staff of STATE GOVERNMENT requests the cooper- 
ation of state agencies in this undertaking. 
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Court Throws Light on a Dark Practice 


Decision tn Recent Alabama Tax Cases Upholds Right of States to Collect 
Sales and Use Taxes From Cost-Plus-Fixed-Fee Defense Contractors 


By AMBROSE FULLER 


Attorney-Consultant, American Municipal Association 


N’ MERE SUBTERFUGE will be accepted by the 
court as a means of defeating a state sales 
tax applied to defense industries. That is the 
result of the decision of the United States Su- 
preme Court in the recent Alabama case.’ Since 
the beginning of the construction of army and 
navy camps, defense housing projects, and war 
industries there has been confusion concerning 
the application of state sales and use taxes, gross 
receipts taxes and privilege taxes to such con- 
struction work. The attempt of departments of 
the Iederal Government to secure immunity by 
act of Congress for all national defense activities 
from state and local taxation failed.* The govern- 
ment then turned to the use of the cost-plus-a- 
fixed-fee basis of employing contractors to carry 
out the program. These contracts are now widely 
used by the War and Navy Departments, as well 
as by various other federal agencies such as the 
Reconstruction Finance Corporation and its spe- 
cial subsidiaries, the Public Buildings Admin- 
istration and the Maritime Commission. The 
projects covered by such contracts include vir- 
tually every phase of the defense effort. Under 
the jurisdiction of the (Quartermaster General 
of the Army alone, the War Depertment has let 
such contracts in 38 States involving approx- 
imately a billion dollars. 

Reaching as it does into most of the States 


'4labama v. King and Boozer decided Nov. 10, 1941. 
Curry v. United States, decided the same date, upheld 
the application of the Alabama Use Tax, adopted as a 
complement to the same tax. It involved the tax as ap- 
plied to roofing made outside the State and shipped to 
the camp site where it was used in the performance of 
a “cost-plus” construction contract with the govern- 
ment. The action was for a declaratory judgment and 
the tax was supported on the basis of the reasoning in 
the sales tax case. 

*See Congressional Record, Vol. 86, Part 7, 7532-5, 
7648. Reference to that fact is made in the opinion of 
the court in the Alabama case an} in the Memorandum 
by Francis Biddle, now Attorney-General of the United 
States to Mr. Hendren, Chairman, Committee on Uni- 
form Sales Taxation, National Association of Tax Ad- 
ministrators, June 5, 1941. 


of the Union the expanding defense program was 
confronted with the imposition of state taxes upon 
those activities which would add materially to 
its cost. The applicability and validity of these 
state taxes centered largely in the status of these 
“cost-plus” contractors. Apparently in recogni- 
tion of the well-established principle of intergov- 
ernmental immunity, most of the States have 
expressly exempted the Federal Government and 
its instrumentalities from sales taxes. Many of 
the remainder have accomplished the same result 
by administrative interpretation. The Federal 
Government urged that these exemptions should 
be extended to “cost-plus” contractors. However, 
in many cases the States attempted to impose their 
sales, use and occupational taxes on their con- 
tractors and refused to recognize the immunity of 
the Federal Government as extending over to 
them. With the refusal of the Federal Govern- 
ment to pay those taxes on the materials and 
equipment bought under this procedure, an actual 
stoppage in the flow of critical materials was im- 
minent in many cases. The Department of Jus- 
tice attempted to clarify the situation by announc- 
ing its intention to resist before the courts all 
sales or use taxes measured by purchases by the 
United States or by its “cost-plus” contractors, 
where the tax is levied on the purchaser, on the 
theory that these contractors were the instruments 
of the Federal Government. 

The Alabama sales tax case offered the Depart- 
ment of Justice an opportunity to test the validity 
of its legal theories on the liability or, more prop- 
erly, the non-liability of its contractors for the 
sales tax. King and Boozer, respondents in the 
case, were manufacturers of prefabricated lum- 
ber. They furnished building material on the or- 
der of the contractor engaged under a “cost-plus” 
contract, for use in constructing army buildings 
at Camp McClellan, Alabama. The Alabama sales 
tax statute was made applicable specifically to 
sales of building materials to contractors and lays 


STATE GOVERNMENT 289 


en 


ing Lis 
“nt, 
life 
nce | | 
in- 
of 
ith | 
ing 
by 
af- 
‘an 
in 
la- 
nt, : 
er | 
ym 
nt 
n- 

to 
nt 
0- | 
to 
he 
| 
al 
Ik 
iT : 
nt 
nt | 
aS 
v- 
sh 
1€ 
id 
| 
ve | 
le 
ie 

: 


a tax of 2 per cent on the gross retail sales price 
of tangible personal property. The tax is imposed 
upon the seller but he is required “to add to the 
purchase price and collect from the purchaser the 
amount due from the taxpayer on account of said 
tax.” Respondents appealed from an assessment 
of the tax by the State Department of Revenue to 
the State Circuit Court for a declaratory judgment 
to prohibit the collection of the tax, advancing the 
conclusion of the Department of Justice that this 
tax was laid on the United States, and is thus ex- 
cluded from the operation of the taxing statute 
by its terms. The United States was permitted 
to intervene and joined in these contentions. The 
lower court upheld the tax on a stipulation of 
facts in a ruling which the State Supreme Court, 
duly impressed by the government’s contention 
that these contractors could not be taxed, promptly 
reversed. 


Decision UpHOLps STATE TAX 


In a decision squarely on the issue, the United 
States Supreme Court upheld the imposition of 
the tax. As evidence that the contractor was the 
purchaser and real party at interest, the court said 
that the vendor relied on the order and credit of 
the contractor for the material. He was thus the 
purchaser, and the respondents, as vendors, were 
not to be relieved of the liability for the payment 
of the tax either because the contractors “‘in a loose 
and general sense were acting for the govern- 
ment” in purchasing the material, or “because the 
economic burden of the tax imposed upon the pur- 
chaser would be shifted to the government by 
reason of its contract to reimburse the contrac- 
tors.” The government expressed the view that 
in executing the task committed to him the cost- 
plus-a-fixed-fee contractor was an instrumentality 
of the United States. State taxes levied upon 
such purchasers would accordingly be a tax on 
the United States and not a tax on the contractor 
as a private individual. Thus, the Department of 
Justice urged the overthrow of the tax, not be- 
cause it burdened the Federal Government, but 
because its legal incidence fell directly upon the 
Federal Government. The court flatly rejected all 
of the arguments of the Department of Justice. 

The present interest of the Department of Jus- 
tice in the legal incidence of state and local taxes 
and its complete abandonment and disavowal of 
any interest in the burden of such taxes rouses a 
natural curiosity as to the reason for that position. 
All the documents are not at hand to determine the 
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birth of that special interest and to trace its 
growth. There is cogent evidence that its develop- 
ment and form has a definite relationship to the 
campaign of the Treasury Department to extend 
the application of the federal income tax to the 
proceeds from state and municipal securities fol- 
lowing the President’s message to Congress on 
April 25, 1938, urging such action. Shortly after 
that message the Department of Justice was re. 
quested by the Treasury Department to undertake 
to bring together for the convenience of the ap- 
propriate committees of Congress all legal data 
relevant to the President’s proposal. A_ report 
with an appendix of six volumes was filed on 
June 24, 1938. The report was directed to sup- 
porting the proposal and the constitutionality of 
the proposed tax if imposed by action of Con- 
gress. In addition to the report proper a “‘state- 
ment’ was prepared by Assistant Attorney Gen- 
eral James W. Norris for the special senate com- 
mittee under Senator Brown, under the date of 
January 18, 1939, summarizing the report. This 
statement reviews many of the court decisions in- 
volving government immunity arguments. It 
calls attention to the cases indicating the tendency 
of the court to narrow the field of intergovern- 
mental immunity by supporting enlarged powers 
of government to levy non-discriminatory taxes 
even when another government was affected, as in 
James v. Dravo Contracting Company (302 U.S 
134) where the cost of federal contracts may sub- 
sequently be raised by the addition of state taxes 
It also presented the argument that the Sixteenth 
Amendment recognized an already existing tax 
superiority in the Federal Government over the 
powers reserved to the States. Nowhere does Mr. 
Norris urge that the burden of the tax is immate- 
rial in its constitutional effect. Besides his refer- 
ence to the Dravo case, he makes special mention 
of Helvering v. Mountain Producers Corporation 
(303 U.S. 376) in which he states the Chief 
Justice stressed “the expanding need of the state 
and federal governments for revenues and—hold- 
ing that net income tax upon the lessee had only 
an indirect and remote effect upon the govern- 
ment lessor, not sufficient to invalidate the tax.” 
Obviously the Department of Justice was still pay- 
ing some respect to the “burden” theory at that 
time and was differentiating cases as to the char- 

acter and weight of the burden. . 
The next pronouncement of the theory of the 
Federal Government on this subject seems to have 
(Continued on page 206) 
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The Immorality of Moral Claims 


The Handling of “Moral Claims” Against the States Should Be the 
Responsibility of an Independent Agency Operating Under Definite Rules 


By Harry J. DworKIn 


Ohio General Assembly 


EX NON POTEST PECCARE is a doctrine which 
has changed considerably since the day 
when the divine right of kings was accepted 
as a cardinal principle of government. The 
concept of the king being incapable of com- 
mitting a wrong may have been accepted without 
reservation by the subjects of the rulers of Eng- 
land during the late middle ages but gradually 
this principle came to be honored in the breach 
rather than in its adherence. Historically it may 
have been justifiable to protect the State against 
suits for damages and the consequences which 
might follow from making the government an- 
swerable to judgments and judicial decrees. Con- 
ceivably the vital functions of government would 
have been impaired were the instrumentalities of 
the State to be subjected to execution for the pay- 
ment of the claims of private citizens. However, 
while the doctrine still has widespread acceptance, 
a long series of evolutionary modifications have 
established numerous exceptions to its application. 
Gradually the private citizen is by law being 
afforded a means of redress for damages sus- 
tained as the result of the negligence of the State 
and its political subdivisions. While the legis- 
latures of the various States have been reluctant 
to extend liability to the State itself, they have 
been inclined to subject cities, counties and other 
governmental subdivisions and agencies to legal 
process in the courts of the States. 

This general trend has been evidenced mainly 
in the recognition of a distinction between purely 
“governmental functions” and “proprietary func- 
tions.” The former include those which are 
vitally necessary and traditionally performed by 
the State, such, for example, as are embraced 
within the exercise of the police power. Proprie- 
tary functions include those generally which are 
“quasi-private” in their nature. Such functions 
include the performance of those services which 
are of a business character and which are not 
traditionally considered as vital to the existence 


of government. Included amongst the latter type 
is the operation of public parks, municipal 
garages, exhibition halls and museums. Ordi- 
narily, the redress which has been granted has 
been in regard to proprietary rather than govern- 
mental functions. However, even in the case of 
governmental functions, in a few instances, redress 
has been accorded to private citizens. Examples 
of such cases exist in several States where by 
statutes municipal corporations have been made 
answerable for injuries resulting from negligence 
in the maintenance of streets and highways which 
in Ohio must be kept “open, in repair, and free 
from nuisance.” Likewise by law the city is liable 
for negligence in the operation of its motor 
vehicles, including fire equipment while returning 
from a fire. 

The last decade has witnessed an extension of 
this trend of legislation. Indeed many persons 
go so far as to advocate that the State and its 
subdivisions should be answerable for private 
wrongs in the same manner as private persons 
and corporations. The argument is that in view 
of the tremendous scope of activities of a modern 
metropolitan community, and its means for rais- 
ing funds for the operation of government, the 
fiction that “the king can do no wrong”’ is no 
longer necessary. Having outlived its usefulness, 
it should be discarded and the defense of “govern- 
mental function” should no longer be available. 
Through the taxing medium, judgments against 
a political subdivision of a State could be met 
through regular budgetary methods and the bur- 
den distributed over the taxpaying public. 

While the state legislatures have been inclined 
to extend, perhaps hesitatingly, the liability of 
municipalities and other subdivisions for the 
claims of private persons, generally they have 
resisted any efforts to subject the State itself to 
such claims. The legal assumption that the State 
can do no wrong still persists and there appears 
very little likelihood of this fiction being dispelled. 
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However, innumerable cases are annually brought 
to the attention of the State in which at least a 
moral responsibility exists for making restitution 
to the injured person. Among such are those 
claims which but for the fiction granting immunity 
to the State, would be litigated in the courts; i.e. 
claims involving negligence. In order to meet 
this so-called moral responsibility of the State, 
the practice has been introduced in most States, 
under which the legislature itself considers, audits 
and allows such claims as commend themselves 
to it for favorable consideration and payment. 

The methods employed in handling “moral 
claims” have generally been found to be entirely 
unsatisfactory. Reflections have been cast upon 
the morality of this system which circumvents 
the established law through some form of in- 
genious sleight-of-hand, indulges in a fiction to 
overcome a fiction, and employs the ancient art 
of legerdemain in determining which claims shall 
receive the favorable wink of the State’s benev- 
olence. Some critics have even gone so far as 
to charge that the inherent moral virtue of the 
claim is not always the sole factor in determining 
which petitioners shall be included among the 
favored ones. The determining factor is just as 
likely to depend upon having the “right person” 
sponsor the claim, or having a legislator with 
particular “ability” endorse it. 


PROBLEM REQUIRES REALISTIC TREATMENT 


Secause of the growing volume of such claims 
presented for consideration every year in most 
States, it is imperative that realistic treatment be 
accorded this problem. Inasmuch as the large 
majority of States apparently prefer to deny re- 
course to the courts for private claims against 
the States ordinarily, yet seek in “special cases” 
to circumvent the law, an effort should be made 
to provide an orderly procedure for the presenta- 
tion and consideration of such claims, and thus 
to secure equal treatment to all persons seeking 
consideration. 

An idea of the extent and scope of these claims 
may be gained from an examination of the situa- 
tion as it exists in the State of Ohio. The Ohio 
legislature recently made appropriations to pay 
such claims as had been certified for payment in 
the total amount of $350,000. This amount rep- 
resented some 424 separate claims. Perhaps twice 
as many had been presented for preliminary con- 
sideration and rejected. Among the claims allowed 
were 25 claims arising out of contract; 171 prop- 


erty damage claims; twelve personal injury 
claims; nine personal damage; 75 claims repre- 
senting unpaid bills and 65 refund claims. The 
smallest individual claim allowed was for $1.51, 
and the largest for $50,000. 


THE OHIO PROCEDURE 


Ohio provides a cumbersome procedure by law 
for preliminary consideration and recommenda- 
tion of such claims. Damage claims against the 
State are filed with and “adjudicated” by the 
State Sundry Claims Board. This board is made 
up of public officials elected and appointed to 
other offices who devote but part of their time 
to the hearing of sundry claims. The board con- 
sists of the Budget Commissioner, Auditor, Attor- 
ney General, and the chairmen of the Finance 
Committees of the House and Senate. The board 
is authorized by law to receive all such claims, 
and to “carefully investigate” them. After such 
investigation the board must approve, modify or 
disapprove the claim and state the reasons for 
its decision. The papers and decisions on each 
claim are then delivered to the chairman of the 
Finance Committee of the House of Representa- 
tives of the next General Assembly. All claims 
allowed are thereafter included in the state budget 
estimates and designated, “‘.\ bill to make sundry 


appropriations.” This bill is customarily passed 
as an “administration measure’ with little or no 
amendment either in committee or on the floor. 

One of the obvious criticisms of the Ohio 


method of handling moral claims is that the board 


is composed of officials who are either elected ° 


or appointed to do other things. Their original 
duties usually command their full time and as a 
result their service on the board is extra-curricular 
and of a cursory nature. Criticism has been voiced 
against the board for being overly generous with 
the public money in some cases, and penurious 
in others. The board is not required to follow 
any established rules in the allowance or rejection 
of claims and as a result they frequently disregard 
“evidence” and factual records which should carry 
weight. Claimants are frequently represented by 
legislators and other persons who understand how 
this unusual, hybrid institution operates and who 
are adept at this type of “special pleading.” This 
procedure creates an unhealthy situation. The 
lack of uniformity and certainty in procedure not 
only violates the first requirements of “govern- 
ment by law” but arouses discontent on the part 

(Continued on page 208) 
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State Tax Revenues in 1941 


Report of the State and Local Government Division of the Census 
Bureau Presents Preliminary View of 1941 State Tax Yields 


COLLECTED by state governments dur- 
ing their 1941 fiscal years will approach 
four and one-half billion dollars. This figure, 
7 per cent higher than the total amount for last 
year, is an estimate by the Bureau of the Census 
based on returns from 37 States with fiscal years 
ending on or before June 30, 1941. The total 
includes amounts earmarked for redistribution 
to local governments. The upward trend in col- 
lections reflects the acceleration of business and 
national defense activity. Total 1941 state tax 
collections, as indicated by returns now available, 
are shown according to type of tax in the table 
on the inside back cover of this issue. 

According to the Census Bureau’s preliminary 
report, State Tax Collections: 1941, every report- 
ing State except Delaware showed increased col- 
lections as a result of an upward tendency which 
was mirrored in all the most important categories 
of state taxes. Although some of the increase 
in collections is due to new tax legislation, the 
greatest part is clearly related to accelerating 
business activity. 

The report shows that main tax sources in- 
creased their yields. Outstanding among increased 
collections is the 17 per cent rise in state income 
tax collections over those reported last year. 
Climbing from $358,000,000 in 1940 to an all- 
time high of $420,000,000 in 1941, the tax on 
income responded more than any other to the 
business boom. 

Another important increase in collections is 
evident in the sales tax category, which accounted 
for over two-fifths of the total. The yield of 
all types of sales taxes in 1941 has increased by 
an estimated 9 per cent. Largest of the sales 
tax gains was the growth of general sales tax 
collections, which are up 13 per cent over 1940 
in spite of the repeal of the general sales tax 
law in Louisiana. This increase continues a sen- 
sational rise of the yield of general sales taxes 
from an almost negligible total in 1932. In 1941, 
general sales taxes will produce an estimated 
13 per cent of all state collections. 

State gasoline taxes increased their yield by 


Q per cent in 1941. Increases in motor vehicle 
license and drivers’ license taxes bring the total 
of collections from taxes on automobile users 
to an estimated $1,326,000,000. 

Severance tax yield increased by more than 
13 per cent in 1941; alcoholic-beverage tax and 
license collections increased approximately 6 per 
cent; tobacco sales taxes increased 6 per cent; 
unemployment compensation taxes rose more than 
4 per cent; and inheritance, estate, and gift taxes, 
miscellaneous sales and business license taxes, 
and hunting and fishing licenses were reported 
as having risen slightly. 

Revenues from betting taxes skyrocketed, but 
the increase was small in absolute amount and 
was largely due to new tax legislation in New 
York State. The New York proceeds alone rose 
from $2,200,000 to $6,600,000. 

Impressive increases in total collections were 
reported by several large States, which account 
for approximately one-fourth of the grand total 
for all States. In New York State, collections 
increased from $588,000,000 to $615,000,000, 
a rise of about 5 per cent. The State of Michigan 
reported an 18 per cent increase. California, 
another State which has received a great deal of 
defense business, reported an increase of $38,- 
000,000, or slightly more than I1 per cent, in its 
total collections. Other large States whose collec- 
tions totaled more than a hundred million dollars 
reported increases as follows: Illinois, 4 per cent ; 
Indiana, 3 per cent; New Jersey, 6 per cent; 
Wisconsin, 10 per cent. 

An interesting observation is that southern 
States reported unusual increases in practically 
every case where complete information for the 
1941 fiscal year is already available. The lack of 
complete data for some States makes comparison 
impossible between their total collections in 1941 
and the corresponding total for last year. 

One factor which has an important influence 
on percentage increases in total collections in 
any State is the type of tax from which the 
greater part of the state revenue is obtained. 
States which receive more than half of their 
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total collections from sales and income taxes are 
likely to show marked increases this year. States 
in which sales and income taxation is not a para- 
mount source of income are less likely to receive 
greatly increased collections as a result of the 
current speed-up in business activity. 


ASSESSMENT LAG AFFECTS PROPERTY TAX 


Slight decreases were reported for property, 
corporation, alcoholic-beverage license, poll, and 
chain store taxes. Taxes which failed to yield 
increased revenues in 1941 fall in categories which 
are but slightly affected by fluctuation in business 
activity. For example, collections of taxes on 
property vary with assessed valuations and with 
the tax rate. There is a notable lag in the adjust- 
ment of assessed valuations to current economic 
trends, a lag which was illustrated during the 
depression by the very gradual decline of assessed 
valuations, beginning only in 1931 and continuing 
till 1936, three years after economic recovery 
had begun. Since 1935, total assessed valuations 
have risen very slowly, while state governments 
were decreasing and in some cases discontinuing 
their property tax levies. Business licenses on a 
flat-rate basis respond but little to variations in 
the volume of business transacted, while poll 
taxes are, of course, affected primarily by the 
number of voters or by the total population, 
rather than by business conditions. Proceeds from 
these taxes are small, so their declining yields 
influence the total picture only slightly. 

Property taxes collected by the States in 1941 
continued the falling trend of the past 40 years, 
showing still further decline in the relative im- 
portance of this source of state revenue. A major 
reason for the diminishing importance of state 
property taxes is a tendency in many States to 
leave property, as a source of tax revenue, to 
local governments. Another factor contributing 
to the general decline is the lowering of assessed 
valuations on property, mentioned in the preced- 
ing paragraph. 

Into state tax offices, in their 1941 fiscal years, 
went a total of $420,000,000 yielded by state 
income taxes. This total is $64,000,000 more 
than was produced by state income taxes last 
year; in fact, as stated above, it represents a 
rise of 17 per cent over 1940 collections. Income 
taxes on corporations rose more steeply thar. col- 
lections from individuals. For their 1941 fiscal 
years, a 27 per cent gain over last year’s corpora- 
tion income tax yield was reported. In terms of 


absolute amount, however, the yield from indj- 
vidual income taxes—which rose I1 per cent this 
year—still exceeds total state collections from 
corporation incomes. 

All types of sales taxes increased their yield 
in 1941 and were again the primary source of 
state tax revenue, yielding a total of $1,706. 
000,000, or 40 per cent of all state tax proceeds, 
Gasoline sales taxes were the largest single item, 
yielding 20 per cent of all state collections. Gen- 
eral sales taxes produced 12 per cent of the total. 
Alcoholic-beverage sales taxes accounted for 5 
per cent, while tobacco sales tax collections, which 
rose 6 per cent in 1941, amounted to about 2.5 
per cent of the total collections. 

Automobile drivers and owners paid 7 per cent 
more license fees into state funds in the 1941 
fiscal year than in the previous year. The rise 
continued an upward trend in motor vehicle license 
collections, which was begun in 1934 before a 
depression slump of three years and which was 
interrupted only in 1938 and 1939. Collections 
decreased by nearly $50,000,000 between 1930 
and 1933, but have since risen again by more 
than $100,000,000 a year. 

Reported tax revenues from specific businesses 
underwent only a slight increase, which was 
almost negligible when compared with the 17 per 
cent rise in income tax and the 9 per cent increase 
in total sales tax collections. Available returns 
were not sufficient to justify explicit estimates 
of collections of various license taxes. In States 
which were reported, corporation taxes dropped 
slightly. Neither insurance taxes nor utility taxes 
—which together account for more than one-half 
of all taxes on specific business—showed any 
significant change in yield. Contrasting sharply 
to these percentages, betting taxes rose relatively 
more than any other tax, as stated above. 


FINAL REPORT IN FEBRUARY 


A final report on State Tax Collections: 1041 
will be compiled by the Census Bureau at the end 
of the calendar year, when information from all 
remaining States not included in the Bureau's 
preliminary report will be available. Scheduled 
for publication in February, 1942, the final report 
on State Tax Collections: 1941 will separate local 
shares from net revenues for state purposes, and 
the classification of all reported items will be 
carefully checked to insure comparability with 
the annual reports on Financial Statistics of 
States, also issued by the Bureau of the Census. 
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THE STATES IN NATIONAL DEFENSE 


Ohio Defense Units 


CERTIFICATION of 10 additional local councils of defense 
by Governor John W. Bricker on December 1 raised 
the total number of official defense units in Ohio to 
268. 

The Ohio Governor has said that to guarantee the 
success of the defense program, the State Defense 
Council must coordinate and direct a number of vital 
activities, including transportation, labor supply, hous- 
ing, health and sanitation, agriculture, education and 
recreation, finances, industrial facilities, material pro- 
duction and civil liberties. 

Under the Ohio plan, county defense councils must 
be designated by the county Board of Commissioners 
before they will be certified by the Governor. Governor 
Bricker is Chairman of the Ohio State Defense Council 
and Courtney Burton is Executive Director. 


Civil Aviation in Defense 


A suB-COMMITTEE of the Michigan Council of Defense, 
headed by S. B. Steers, State Aeronautics Director, 
has been assigned the job of surveying all civil aviation 
resources in the State, including pilots, ships and 
mechanics. Director Steers announced that the in- 
ventory would include everybody with any ability in 
the field of aeronautics. It is predicated on a federal 
program of civil air defense, in which civil aviation 
will be set up to aid the Army, and in case of emergency, 
to become an actual fighting force. Steers predicted 
that eventually each State’s civil aviation will be 
placed under a Wing’ Commander and divided into 
flights of three to five planes. 


Mississippi Defense 


Lea B. Rosinson, Chairman of the Mississippi Civilian 
Defense Council, has been appointed Emergency Coor- 
dinator of Mines for Mississippi by Governor Paul B. 
Johnson. Mr. Robinson also serves as Chairman of 
the Priorities Committee of the State Civilian Defense 
Council. This Committee recently reviewed the applica- 
tions of Mississippi counties and cities for PWA 
projects. From the viewpoint of state defense needs, 
the projects considered were grouped in four divisions 
which were given priority in the following order: 
Health, schools, recreation, streets and other public 
works. Projects in each division were ranked on the 
basis of the urgency of the need they would meet. 


Tue Misstsstpp1 Civilian Defense Council reports that 
376 posts for the Aircraft Warning Service have been 
organized in Mississippi; this amounts to about 60 per 


cent of the total program, and it is expected that all 
posts will be organized before the end of the year. 


WPA in Defense 


Tue New Jersey Defense Council is utilizing pre- 
existing WPA machinery in carrying out its publica- 
tion program. Both the Consumers News Letter, a 
periodic pamphlet, and the new Manual for Consumer 
Interests Committees, issued under the Defense Council 
banner, bear the explanation: “Compiled by the New 
Jersey Writers’ Project, Work Projects Administra- 
tion.” This procedure might well be carried out in 
other States having similar WPA machinery, and, in 
any case, offers interesting possibilities of cooperation 
between the Defense Councils and the WPA. 


Arizona Auxiliary Police 


“Tue Arizona Civilian Defense Council’s Division of 


Home Defense recently inaugurated a course of train- 
ing for volunteers in the Auxiliary Police Force. 
Police officials have given lectures on such subjects 
as “Criminal Investigation,” “Rights and Limitation 
of Authority of Peace Officers,” and “Civil Rights 
Under Our Constitution.” All of these subjects were 
discussed in detail, and trainees have been grounded 
in the use of firearms, and in methods, procedure, 
and organization of the Auxiliary Police Force. 


Rocky Mountain Defense 


Tue Rocky Mountain Conference on Defense (see 
STATE GOVERNMENT, November, p. 273), held in Denver 
last month as one in the series of similar regional 
meetings sponsored by the Council of State Govern- 
ments, attracted 85 representatives from 9 States and 
the Federal Government. The resolutions adopted by 
the Conference reflected the interest of States in this 
area, not only in questions of small business, prior- 
ities, and sub-contracting, but more especially in the 
importance of the West’s agricultural and mineral 
resources to defense. 

There were nine resolutions in all—one urged the 
lifting of restrictions on the mining industry; three 
dealt with agricultural quarantines, farm labor short- 
ages, and the effect of priorities on the farmer. Others 
were concerned with the necessity of abolishing deter- 
rents to defense production; the need for sending 
technical field men from OPM to explain contract 
distribution to the small businessmen; and the desir- 
ability of submitting all defense information from 
Washington first to the regularly constituted defense 
coordinating agency in each State. 
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Court Throws Light 


(Continued from page 290) 


been on July 11, 1939. This time the statemei:t 
came from the Treasury Department, made by 
John Phillip Wenchell, Chief Counsel of the Bu- 
reau of Internal Revenue, at San Francisco before 
the Municipal Law Section of the American Bar 
Association. At that time the O’Keefe Case’ had 
been decided overruling two cases‘ that had long 
been constitutional landmarks and sustaining the 
right of the State of New York to impose its in- 
come tax on the salary of an employee of the 
Home Owners Loan Corporation. In that case 
the Department of Justice had filed a_ brief 
amicus curiae urging the validity of the tax. Mr. 
Wenchell reviewed numerous decisions and 
summed the situation as follows: “From what 
has been said above it is obvious the court has 
turned a deaf ear to pleas that the imposition of 
an excise in which the measure is composed in 
whole or in part of exempt securities, imposes an 
unconstitutional burden on the public borrower.” 
This leads him to the conclusion that the court 
would not reject a direct income tax imposed on 
the income received from the interest on public 
securities. However, he continues: “Fortunately, 
the court has given ample indication that such im- 
munity is no longer absolute but that it is to be 
measured in terms of effect or ‘burden’ upon the 
public body involved.” He quotes with approval 
from Helvering v. Mountain Producers Corpora- 
tion wherein the court stated that “regard must 
be had to substance and direct effects’ and that 
the test henceforth will be whether or not the tax 
is in effect, a “direct and substantial interference” 
with the functions of government. He eventually 
arrives at the statement that all the basic postu- 
lates of intergovernmental immunity have been 
reduced to a point where a prohibited burden on 
one government is a discriminatory exaction but 
a nondiscriminatory tax can never result in a bur- 
den which is constitutionally prescribed. True 
enough, Mr. Wenchell was speaking as a repre- 
sentative of the Treasury Department rather than 
the Department of Justice, but it seems fair to 
assume that these arguments, supporting as they 
do the case of the Federal Government on its 
right to tax state and local securities, all stem 
from the same source. Thus slightly over two 

8Graves v. New York ex rel. O’Keefe, 306 U. S. 466. 

‘Collector v. Day, 11 Wall. 113 and Dobbins v. Com- 
missioners, 16 Pet. 435. 


years ago, we find a federal spokesman still ac. 
cepting the burden theory as a basis for inter. 
governmental tax immunity but trying to circum. 
scribe it to the point where it would render jp. 
nocuous the pleas of continued immunity from 
the federal income tax for state and local goverp- 
mental obligations on this basis. He makes no 
mention of the theory of legal incidence of the tax 
and apparently it had not as yet been developed. 


“LEGAL INCIDENCE” THEORY ADVANCED 


Public presentation of the federal case in detail 
was made by Samuel O. Clark, Jr., Assistant At- 
torney General, United States Department of Jus- 
tice, before the Municipal Law Section of the 
American Bar Association at Indianapolis, Sep- 
tember 30, 1941. Here was presented the theory 
on which the government intervened in the main 
case. That theory was that the court had com- 
pletely abandoned the position that a burden on 
or interference with government is a legal basis 
for finding a tax measure unconstitutional and it 
was argued that a tax on a “cost-plus” contractor 
was a tax on the government and consequently 
void. Mr. Clark reviewed many of the tax cases 
from McCulloch v. Maryland down to the pres- 
ent, alleging that the governmental immunity had 
been expanded to permit individuals to profit by 
it. He criticized this extension of tax immunity, 
with which government is clothed, to individuals, 
as creating “a favored class of persons, tax wise, 
from which fact governments, both state and fed- 
They “lost the 
taxes so immunized and received protection only 


eral, received dubious benefits.”’ 


from the economic burden of the taxes imposed 
upon their employees, bondholders and others who 
dealt with them, t> es which might only to an un- 
certain extent be passed on to the respective gov- 
ernment,” he states. The argument was authorita- 
tively presented that, beginning with the Dravo 
case, upholding a West Virginia gross income tax 
on a Pennsylvania contractor on monies received 
in the former State on a job for the United States 
—which case was said to have an “obvious” perti- 
nence to the present controversy involving “cost- 
plus” contractors—the court had consistently de- 
parted from its accepted position that a tax that 
burdened government was void. He pursued the 
decisions chronologically through Helvering v. 
Mountain Producers Corporation expressly re- 
vevsing the Gillespie (257 U.S. 501) case which 
} ivalidated a state tax on the net income of 
« ..sce Of Indian lands from the Federal Gov- 
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ernment, and the Coronado Oil Case (285 U.S. 
393) denying the Federal Government the right 
to impose a tax on the net income of the lessee 
of state-owned oil lands. Finally, he concludes, 
the Port Authority case (/elvering v. Gerhardt, 
304 U.S. 405), upholding the federal income tax 
as applied to an employee of the New York Port 
Authority and the O’Keefe case sustaining the 
right of the State of New York to tax as income, 
the salary of an employee of the Home Owners 
Loan Corporation, dramatically sustain the con- 
clusions of the Department of Justice that ‘“Con- 
gress could constitutionally tax interest paid on 
government bonds and compensation paid govern- 
mental employees.” 

It is not to be forgotten that Mr. Clark was 
discussing “‘state taxation of the defense pro- 
gram” a matter of which he largely lost sight 
himself. On the main question he presents the 
simple test of the constitutionality of taxes, pro- 
posed by the government as follows: “A tax im- 
posed upon or under the law to be collected from 
the Federal Government would be constitutionally 
invalid—a tax imposed upon a private person 
would be valid.’ Presumably he would permit the 
test to apply to federal taxes upon States as well, 
although he is not specific. He was quite obvi- 
ously looking beyond the subject of “defense” 
taxes and aiming at a broader conclusion con- 
cerning intergovernmental taxation and creating 
a base from which he could argue for the taxa- 
bility of income from state and municipal securi- 
ties by the Federal Government in anticipated 
litigation on that subject. He adds “accordingly 
it may safely be predicted that the ‘burden theory’ 
will no longer immunize the taxes of a private in- 
dividual who deals with the government, be he an 
employee, bondholder or independent contractor.” 

This test would be a very convenient one for 
determining the validity of taxes. Its complete 
acceptance and universal adoption by the court 
would permit the complete abolition of the im- 
munity now enjoyed by state and municipal se- 
curities. It would not interfere with the taxing of 
those issues now outstanding. The tax could be 
applied regardless of the burden created by the 
incidence of control over and interference with 
the free functioning of these governments. How- 
ever the court did not adopt the theory of the 
Department of Justice in the main case—and its 
adoption would not have altered the decision of 
the court as to the validity of this tax in the 
Alabama case as the court refused to accept the 
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“cost-plus” contractor as an agency of the gov- 
ernment. Neither did the court sanction it even by 
obiter dictum which it might well have done if, 
as argued, it has so completely abandoned the 
“burden” theory and shifted to that of “legal in- 
cidence.” 


“LEGAL INCIDENCE” THEORY Not ESTABLISHED 


The eagerness of the Department of Justice is 
understandable. Perhaps it is more than half 
convinced by the facile logic of its own argu- 
ments. We might well ask if the Treasury De- 
partment is to be bound by the “legal incidence” 
theory and will permit the income from its own 
obligations to be taxed. The “government” has 
already served notice in its Taxation of Govern- 
ment Bondholders and Employees, that it will not 
accept this theory as applied to federal securities 
and will instead hide behind a cloak of “federal 
supremacy.” It will permit reciprocal taxation of 
the income from its securities only as an act of 
grace. In attempting to read into the decisions 
support for its new doctrine the representatives of 
the Department of Justice overlook one statement 
in the Dravo case, the decision of the court that is 
alleged to have relegated the “burden” theory to 
the “limbo of the past.’’ That is a statement by 
Chief Justice Hughes, that “There is no ineluctable 
logic which makes the doctrine of immunity with 
respect to government bonds applicable to the 
earnings of an independent contractor rendering 
services to the government.” 

Neither does the Port Authority case, decided 
subsequent to the Dravo case, abandon the “bur- 
den” theory. Mr. Justice Stone there formulates 
two guiding principles in the application of the 
immunity rule: first, that certain functions of 
the States are immune from federal taxation 
(and control) by reason of their inherent nature; 
second, that this inherent immunity does not ex- 
tend to cases where the burden on the States is 
“speculative and uncertain” and where immunity 
from taxation would not afford tangible protec- 
tion to the state government. The necessary corol- 
lary, that immunity will continue to be recognized 
where the burden is definite and certain, would 
seem to be obvious without extended argument. 

Altogether it would seem that the Department 
of Justice failed to accomplish either its minor or 
major objective in appearing in this case. In the 
first place, the tax was upheld and the Alabama 
Sales Tax will be added with other taxes and 
costs that the government will have to pay on this 
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particular project. Similar taxes will have to be 
paid by contractors in other States. Second, the 
court was not impressed by the argument that the 
theory upon which the invalidity of a tax will be 
tested has shifted from the “burden” to the “legal 
incidence” theory. The court apparently found 
this imposition of the tax consistent with the ac- 
cepted principles contained in the decided cases 
and not to be burdensome to the point of interfer- 
ing with intergovernmental immunity. Finally, 
the case may or may not offer a clue as to what 
the court’s position will be when and if the ques- 
tion of constitutional immunity surrounding in- 
come from state and municipal bonds comes be- 
fore it. The court did serve notice by its action in 
the main case that it will not deny the plain facts 
of the controversy and yield to illusory artifices. 
Instead it will insist on examining the merits of 
the cases involving immunities of the cities and 
States in a realistic manner, giving full recogni- 
tion to the importance of the continued inde- 
pendence of these units from financial and other 
control by the Federal Government. 


Moral Claims 
(Continued from page 292) 


of those who are not represented and whose claims 
have been perfunctorily disallowed. 

The evils flowing from this problem could be 
rectified in a large measure by the establishment 
of a board of claims similar to the court of 
claims of the Federal Government. The “court’’ 
should necessarily have original and final juris- 
diction inasmuch as such claimants would have 
no “legal case.’”’ Awards should be based upon 
carefully considered evidence. 

The personnel of such a board should consist 
of three members appointed by the Governor by 
and with the advice and consent of the Senate. 
A term of six years is recommended with succes- 
sive expiration dates. As a further safeguard no 
two commissioners should be from the same 
county. 

In setting up the board, great care should be 
exercised against making it a political football. 
This has been the fate of many boards and com- 
missions whose personnel has been reconstituted 
with every change of political control under vari- 
ous types of “ripper legislation” which purports 
to revise the administration but in reality merely 
changes the nomenclature and membership. As 
an additional precaution it might be provided that 


the commissioners appointed to the board of 
claims should not be eligible for re-appointment. 
Also, either by law or by rule, members of the 
legislature should be prohibited from practicing 
before the board on behalf of claimants. 

The board of claims should be empowered to 
establish rules to govern its own procedure. Juris- 
diction should extend to the hearing and deter. 
mination of claims against the State, now des- 
ignated as moral claims. This jurisdiction should 
be safeguarded by a provision similar to section 
19 of Article III of the New York State Con- 
stitution providing that ‘The Legislature shall 
neither audit no~ allow any private claim or ac- 
count against the State, but may appropriate 
mone; .o pay such claims as shall have been au- 
dited and allowed according to law.” 

The foregoing suggestions are not intended to 
be construed as a model set-up for the handling 
of moral claims. In some States, the subject does 
not present any particular problem requiring re- 
form. In others, the existence of inadequate 
administrative machinery presents considerable 
difficulty. The recommendations herein contained 
are suggested with particular reference to the 
situation in Ohio, where the primary difficulty 
encountered is in allowing legislative committees 
to pass on such claims with little or no systematic 
procedure. 

In a majority of the States a board of claims 
could be established through statutes rather than 
constitutional amendments. However, it is urged 
that the designation ‘ 
rather than “court of claims.”’ 
tion might make for popular misunderstanding 
and conflict with the judicial bodies of the State. 
Nevertheless, the constitutionality of such a stat- 
ute was upheld in People ex rel. Swift v. Luce, 
204 .N.Y. 478, on the ground that tribunals to 
pass upon claims against the State were merely 
quasi-judicial bodies and calling such a body a 
court did not make it such. 

In conclusion it is suggested that the field of 
moral claims be accorded further study. Sur- 
prisingly little attention has been paid to this 
subject matter by the States. If the doctrine of 
non-liability is to adhere to the States as against 
the claims of private citizens, and notwithstanding 
this conclusive defense “moral claims” be allowed, 
then the administration of such claims should be 
surrounded by the necessary safeguards which 
should characterize public agencies charged with 
dispensing public monies. 


‘board of claims” be used 
The latter designa- 
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WASHINGTON NEWS NOTES 


| Priorities Unemployment 


As A PART of its program to alleviate the problem of 
“priorities unemployment” the Contract Distribution 
Division of OPM has organized a “flying squadron” 
of engineers to determine whether hard-hit industries 
can be readily converted into defense production. 
Plants so threatened will be certified to the War and 
Navy Departments and to the United States Maritime 
Commission with the recommendation that suitable 
defense orders be placed with these firms. To permit 
a quick check on all cases of curtailed employment 
caused by the defense program, OPM’s Labor Division 
and the United States Employment Service have de- 
signed a standard report form. 


State T'axing Power 


Tae Unitep Srates Supreme Court has ruled in two 
Alabama cases that the Federal Government is liable 
for state sales and use taxes applied on defense con- 
tracts negotiated on a cost-plus-fixed-fee basis. The 
position taken by the Court was that the contractors 
and not the government were the purchasers of the 
materials on which the taxes were levied and that 
the relationship of these contractors to the government 
was not such as to permit constitutional immunization. 
According to the Department of Justice, this ruling 
will cost the Federal Government $28,000,000 on work 
already under contract. Exemption was claimed by 
the contractors and the government on the ground 
that the material was intended for federal use and that 
the contractors enjoyed the status of government agents 
(See article on page 289). 


Defense Highway Bill 


On NoveMBER 21, President Roosevelt signed Senate 
Bill 1840, the revised edition of the Defense Highway 
Act of 1941. The new measure meets the more impor- 
tant objections raised by the President in his veto of 
the original bill some time ago, but still provides for 
certain non-defense expenditures, according to the 
President's view of the matter. The Act provides 
authorization for: $150,000,000 of federal funds for 
construction of access roads to military and naval 
reservations and defense plants; $25,000,000 in federal 
funds, to be matched 1 to 3 by the States, for construc- 
tion of improvements in the “strategic network” of 
highways; $25,000,000 in federal funds to be spent by 
the Federal Works Agency in improving the “strategic 
network” of highways; $10,000,000 in federal funds 
for airplane “flight strips” along highways; and $10,- 
000,000 for surveys and planning. 


The Act also provides that during the emergency 
federal aid highway projects will receive 75 per cent 
of their funds from federal sources and 25 per cent 
from state sources. 


Social Security Extension 


IN CONNECTION with the plans for extending and over- 
hauling the Social Security program that are being 
prepared for submission to Congress, the President 
has made it clear that one of the points to be covered 
will involve greater assistance to the poorer States. 
He has indicated that the basis for assistance will 
be the per capita income of the States rather than 
the present formula which requires federal funds to be 
matched. Nothing further has been divulged as to 
what other changes are contemplated except that it 
is generally known that the extension of the program 
to groups not now covered and the increasing of the 
social security taxes on pay-rolls will be proposed 
in some form. 


Motor Vehicle Regulation 


Unper A bill by Chairman Lea of the House Commit- 
tee on Interstate and Foreign Commerce, the Interstate 
Commerce Commission would be given authority to 
set aside state or local laws or regulations governing 
the sizes and weights of motor vehicles engaged in 
transportation in interstate or foreign commerce, which, 
after notice and hearings, are found to constitute “an 
unreasonable obstruction to, or burden upon, or dis- 
crimination against such commerce.” The bill further 
provides that any state or local laws or regulations 
thus set aside may be “superseded” by regulations 
prescribed by the Commission. 


Tax Treaty 


IN A RECENT message, the President has sought Senate 
ratification of a treaty with England which would 
provide for the exemption from federal, state, and 
local taxes of property or transactions connected with 
the defense program. While the exact terms of the 
treaty are being kept confidential, the general explana- 
tion has been advanced that it would exempt from all 
taxation the property owned by either government in 
the territory of the other provided this property is 
being used in connection with the defense efforts. The 
objection is being raised by some members of the 
Senate Foreign Relations Committee that the injunction 
as to secrecy deprives state and local officials of an 
opportunity of opposing sections of the agreement 
which they may not like. 
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THEY SAY 


People Approve 


I HAVE BEEN reading with very keen interest the splen- 
did article by Fairlie and Simpson in the October STATE 
GOVERNMENT on the subject of “Law Departments and 
Law Offices in the States.” I am delighted to find such 
an informative article in a field in which I am very 
keenly interested, and I am particularly glad to observe 
that it appeared in State GoveRNMENT. Please accept 
my heartiest congratulations. 
Rodney L. Mott, School of Social 


Sciences, Colgate University 


I peLteve the efforts of the Council of State Govern- 

ments to channelize defense activities through state 

councils are most worthy and essential to a united effort. 
Sidney P. Osborn, Governor of Arizona 


Tue very splendid constructive work being performed 

by your organization is most commendable. My best 

wishes for the continued success of the Council. 
Victor A. Meyers, Lieutenant 
Governor of Washington 


THERE CAN be no question as to the desirability of the 
aims and objects of the Council of State Governments, 
and I am always glad to contribute whatever little I can 
to their accomplishments. 
William C. Walsh, Attorney General 
of Maryland 


Ler ME take this opportunity of telling you how useful 
your publications are to me in my work as a teacher of 
political science. 
John M. Gaus, Department of Politi- 
cal Science, University of Wisconsin 


I nAvE had on more than one occasion good opportunity 
to employ the constructive information provided by your 
organization. 
Kenneth P. Gregg, Director of 
Research and Planning, Connecticut 


I nave looked through the Book or THE STATEs with a 
great deal of interest. It is a beautifully compiled edi- 
tion, and full of most useful information. 
M. S. Battle, Director, Division 
of Motor Vehicles in Virginia 


Tue Book or THE SrATEs is one of our much used and 
most valued reference tools. After having handled legis- 
lative reference work for years without such a tool I 
certainly appreciate having it handy—not only the cur- 
rent edition but the earlier ones as well. They certainly 


are God-sends to busy legislative reference librarians. 
Herbert V. Clayton, California State 
Law Librarian 


The Press Comments 


PENNSYLVANIA is an exporting state. It is a state 
which in order to maintain its present economic pre- 
eminence must trade not only with all the other states 
which comprise our union, but with the world. Any- 
thing which interferes with commerce in any way harms 
Pennsylvania. 

Trade barriers at home or abroad are just so much 
economic sand in the gears of our economy. Pennsyl- 
vania manufactures more steel than it consumes. No 
silk worms are grown in our commonwealth, yet 
Pennsylvania weaves more silk and spins more silk 
rayon than any state in the Union. Our state makes 
nearly one-third of all of the hosiery worn in the 
United States, the best-dressed nation in the world, 
Hosiery mill workers are paid more than $50,000,000 
a year in wages. We have no zinc mines, yet we smelt 
and refine more zinc than any other state. 

Our state is not only first in iron and coal but also 
first in the production of the cement from which the 
roads and subways, the fortifications and the fac- 
tories and pavements of America have been built. 

Obviously, in order to keep our industrial machine 
going, we must trade. Every time we erect trade bar- 
riers here in the United States, South America, any- 
where in the world, we cut our own economic throat. 

Johnstown (Pennsylvania) Democrat 


CALIFORNIA’s neighbor state, Oregon, has decided to 
hoist aloft a hearty welcome sign to all incoming 
visitors and dispense with its irksome custom of re 
quiring all visiting motorists to register their cars. 
This is one more barrier the less between states, an 
indication that the tide of public opinion is beginning 
definitely to turn against the port of entry evils and 
other hindrances to the free flow of persons and goods 
across state lines. The public, as well as legislatures, 
have seen the results of that policy and are determined 
that such obstructions have no place in a nation which 
is bound together, which has become great and prosper- 
ous, by the free movement of people and products. 
During the last nine years, the port of entry and 
other barriers to trade have had their day in the court 
of public opinion. The verdict brands them as failures. 
California, awaking to their evils earlier than most 
states, has greatly modified the operation of her quar- 
antine stations since 1936. Such ports of entry were 
simply bad business and bad advertising. 
Santa Rosa (California) Republican 
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Sources of State Tax Revenues: 1941 
For Fiscal Years Ending on or Before June 30, 1941 


(Amounts in thousands) 


General All Unemploy- 
Total and Selec- Sales and Taxes on Net ment Com- 
Taxes tive Prop- Excise Specific Income pensation All ** 
Reported erty Tazes Taxes Businesses Taxes Tazes' Other 
ALABAMA Fiscal Year Ended September 30. 
ARIZONA.. 8,584P NR 4,974P 198P* NR 2,146 1,266P 
ARKANSAS .. ‘ 31,767P NR 22,086 494P 961 3,416 4,810P 
CALIFORNIA 368,687 16,030 175,984 23,715 43,275 80,199 29,484 
COLORADO.... 42,192 5,154 20,088 4,543 3,560 4,662 4,185 
CONNECTICUT 64,130P 2,040 19,683 7,246* 5,330 21,793 8,038P 
DELAWARE . 3,185 4,377 1,556 2,441 1,510 
FLORIDA. 22,709P NR 4,746P 7,290 9,141P 
GEORGIA 59,973 4,705 31,859 3,149* 7,389 9,046 3,825 
IDAHO® . 14,915 2,613 5,574 1,538° 2,156 2,058 976 
ILLINOIS 280,872 513 156,205 21,597 wae ae 70,625 31,932 
INDIANA. 103,577P 3,500 58,118 23,153 13,427P 
IOWA 74,845 3,909 38,817 3,684° 5,750 7,713 14,972 
KANSAS 45,137 4,997 24,123 3,835 2,456 4,863 4,863 
KENTUCKY 60,553 5,385 24,003 8,651 5,382 11,255 5,877 
LOUISIANA 74,401P NR 37,459 7,089P* 5,996 7,918 15,930P 
MAINE NR NR NR NR NR 4,216 NR 
MARYLAND Fiscal Year Ended September 30. 
MASSACHUSETTS Fiscal Year Ended November 30. 
MICHIGAN 229,368 13,442 112,499 14,420 57,208 31,799 
MINNESOTA 92,059P 13,725 24,037 10,854P* 12,758 11,041 19,644 
MISSISSIPPI 37,685 2,583 24,692 3,005* 2,639 2,881 1,885 
MISSOURI Fiscal Year Ends December 31. 
MONTANA 16,304 1,819 6,170 1,499 1,276 2,845 2,695 
NEBRASKA 26,495P 5,046 13,733 1,799 eas 2,212 3,705P 
NEVADA 4,840 1,147 1,876 > chives 987 365 
NEW HAMPSHIRE 15,957 1,021 5,549 1,841 636 2,901 4,009 
NEW JERSEY 163,384 24,761 34,318 52,554 28,684 
NEW MEXICO 18,519 2,262 10,403 718 577 1,426 3,133 
NEW YORK 614,837P NR 137,736 73,750 174,382 130,463 98,506P 
NORTH CAROLINA 99,532 2,739 46,823 10,733 14,401 12,644 12,192 
NORTH DAKOTA 16,094 3,633 8,580 353* 700 736 2,092 
OHLO Fiscal Year Ends December 31. 
OKLAHOMA 62,858 42 32,555 2,278 6,261 6,170 15,552 
OREGON 35,964 ag 12,768 3,310 7,285 7,138 5,463 
PENNSYLVANIA. NR NR NR NR NR 84,919 NR 
RHODE ISLAND NR NR NR NR NR 10,767 NR 
SOUTH CAROLINA 39,198P 902 23,605 4,215 4,396 5,236 844P 
SOUTH DAKOTA 17,269P NR 12,572 733 859 966 2,139 
TENNESSEE 55,309 1,284 27,865 4,603 3,694 9,216 8,647 
TEXAS . Fiscal Year Ended August 31. 
UTAH 21,170 4,056 9,276 644* 1,754 2,865 2,575 
VERMONT 12,393 401 4,392 1,519 914 1,585 3,582 
VIRGINIA 66,911 2,818 26,312 11,063 6,260 10,160 10,298 
WASHINGTON 76,112 3,182 47,3277 6,278 cones 11,524 7,801 
WEST VIRGINIA NR NR NR NR NR 10,647 NR 
WISCONSIN 106,831 14,600 31,584 4,044 22,814 12,135 21,654 
WYOMING Fiscal Year Ended September 30. 


Data from State Tax Collections: 1941 (Preliminary Report), Special Study No. 16 by the Division of State and Local Government, Bureau of the Census. 


P Partial report. 

NR Not reported. 

Amounts deposited in State clearing accounts, obtained from Social Security Board. 

Although the fiscal vear of the State of Idaho has been changed to end June 30, 1941, instead of December 31, 1941, the collections here shown for Idaho 


cover a full year, from July 1, 1940 to June 30, 1941. 
Including $267 thousand collections from personal liquor license permits. 


Inclusive of poll tax collections, not separately reported. 

Inclusive of $104 thousand collection from nonresident income taxes. 

Includes receipts from motor vehicle licenses for calendar year 1940, 

Not including fuel oil tax, for which net refunds exceeded collections, if any, by $303 thousand. 

*Alcoholic beverage licenses included with alcoholic beverage sales tax. 

**Includes: Inheritance, estate, and gift taxes; hunting and fishing licenses; poll taxes; documentary and miscellaneous taxes. 
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